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DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[REG–149752–03] 

RIN 1545–BC87 

Exclusion of Employees of 501(c)(3) 
Organizations in 401(k) and 401(m) 
Plans

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains 
proposed amendments to the 
regulations under section 410(b) of the 
Internal Revenue Code. The proposed 
amendments permit, in certain 
circumstances, employees of a tax-
exempt organization described in 
section 501(c)(3) to be excluded for the 
purpose of testing whether a section 
401(k) plan (or a section 401(m) plan 
that is provided under the same general 
arrangement as the section 401(k) plan 
of the employer) meets the requirements 
for minimum coverage specified in 
section 410(b). These regulations will 
affect tax-exempt employers described 
in section 501(c)(3), retirement plans 
sponsored by these employers, and 
participants in these plans.
DATES: Written or electronic comments 
and requests for a public hearing must 
be received by June 14, 2004.
ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG–149752–03), room 
5203, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washington, 
DC 20044. Submissions may be hand-
delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG–149752–03), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC. Alternatively, 
taxpayers may submit comments 
electronically via the Internet directly to 
the IRS Internet site at www.irs.gov/regs.
FOR FURTHER INFORMATION CONTACT: 
Concerning the regulations, R. Lisa 

Mojiri-Azad, 202–622–6060, or Stacey 
Grundman, 202–622–6090; concerning 
submissions and delivery of comments, 
Treena Garrett, 202–622–7180 (not toll-
free numbers).
SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 410(b) of the Internal Revenue 
Code of 1986 (Code). The amendments 
implement a directive by Congress, 
contained in section 664 of the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001 (Public Law 
107–16, 115 Stat. 38) (EGTRRA), to 
amend § 1.410(b)–6(g) of the regulations. 

Prior to the enactment of the Small 
Business Job Protection Act of 1996 
(Pub. L. 104–188, 110 Stat. 1755) 
(SBJPA), both governmental and tax-
exempt entities generally were subject 
to the section 410(b) coverage 
requirements and precluded from 
maintaining section 401(k) plans 
pursuant to section 401(k)(4)(B). To 
prevent the section 401(k)(4)(B) 
prohibition from causing a plan to fail 
section 410(b), the existing regulations 
provide that employees of either 
governmental or tax-exempt entities 
who are precluded from being eligible 
employees under a section 401(k) plan 
by reason of section 401(k)(4)(B) may be 
treated as excludable in applying the 
minimum coverage rules to a section 
401(k) plan or a section 401(m) plan that 
is provided under the same general 
arrangement as the section 401(k) plan, 
if more than 95 percent of the 
employees of the employer who are not 
precluded from being eligible 
employees by section 401(k)(4)(B) 
benefit under the plan for the plan year. 
Although tax-exempt organizations 
described in section 501(c)(3) were 
precluded by section 401(k)(4)(B) from 
maintaining a section 401(k) plan, they 
were permitted to allow their employees 
to make salary reduction contributions 
to a plan or contract that satisfies 
section 403(b) (a section 403(b) plan). 

Section 1426(a) of SBJPA amended 
section 401(k)(4)(B) to allow 
nongovernmental tax-exempt 
organizations (including organizations 
exempt under section 501(c)(3)) to 
maintain section 401(k) plans. Thus, a 
section 501(c)(3) tax-exempt 
organization can now maintain a section 

401(k) plan, a section 403(b) plan, or 
both. In light of this provision of SBJPA, 
section 664 of EGTRRA directed the 
Secretary of the Treasury to modify the 
regulations under section 410(b) to 
provide that employees of a tax-exempt 
organization described in section 
501(c)(3) who are eligible to make salary 
reduction contributions under a section 
403(b) plan may be treated as 
excludable employees for the purpose of 
testing whether a section 401(k) plan or 
a section 401(m) plan that is provided 
under the same general arrangement as 
the section 401(k) plan meets the 
minimum coverage requirements 
contained in section 410(b) if (1) no 
employee of the organization is eligible 
to participate in the section 401(k) or 
section 401(m) plan and (2) at least 95 
percent of the employees of the 
employer who are not employees of the 
organization are eligible to participate in 
the section 401(k) or section 401(m) 
plan. 

The change recognizes that many tax-
exempt organizations maintained 
section 403(b) plans prior to the 
enactment of SBJPA and is needed to 
allow the continued maintenance of 
section 403(b) plans by these 
organizations without requiring the 
same employees to be covered under a 
section 401(k) plan and the section 
403(b) plan. The change will help an 
employer that maintains both a section 
401(k) plan and a section 403(b) plan to 
satisfy the section 410(b) coverage 
requirements without the employer 
having to provide dual coverage for 
employees. 

Explanation of Provisions 

These regulations provide that 
employees of a tax-exempt organization 
described in section 501(c)(3) who are 
eligible to make salary reduction 
contributions under a section 403(b) 
plan may be treated as excludable 
employees for the purpose of testing 
whether a section 401(k) plan or a 
section 401(m) plan that is provided 
under the same general arrangement as 
the section 401(k) plan meets the 
minimum coverage requirements 
contained in section 410(b) if (1) no 
employee of the tax-exempt 
organization is eligible to participate in 
the section 401(k) or section 401(m) 
plan and (2) at least 95 percent of the 
employees of the employer who are not 
employees of the tax-exempt 
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organization are eligible to participate in 
the section 401(k) or section 401(m) 
plan.

The proposed regulations do not 
include any changes to the treatment of 
governmental plans under the current 
regulations. Unless grandfathered, State 
and local governmental entities 
continue to be precluded from 
maintaining section 401(k) plans 
pursuant to section 401(k)(4)(B). 
However, as a result of section 
1505(a)(1) of the Taxpayer Relief Act of 
1997 (Public Law 105–34, 111 Stat. 
788), which added section 401(a)(5)(G) 
to the Code, governmental plans (within 
the meaning of section 414(d)) 
maintained by a State or local 
government or political subdivision 
thereof (or agency or instrumentality 
thereof) are not subject to the minimum 
coverage requirements contained in 
section 410(b). Consequently, the IRS 
and Treasury request comments on 
whether it would be appropriate to 
modify the special rule for 
governmental plans contained in 
§ 1.410(b)–6(g) to reflect the addition of 
section 401(a)(5)(G) (including whether 
there continues to be a need for this 
special rule with respect to 
governmental plans). 

Effective Date 

As directed by Congress in section 
664 of EGTRRA, the amendments to 
§ 1.410(b)–6(g) are proposed to be 
effective for plan years beginning after 
December 31, 1996. Taxpayers may rely 
on these proposed regulations for 
guidance pending the issuance of final 
regulations. If, and to the extent, future 
guidance is more restrictive than the 
guidance in these proposed regulations, 
the future guidance will be applied 
without retroactive effect. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations, and, because the 
regulation does not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. Pursuant to 
section 7805(f) of the Code, this notice 
of proposed rulemaking will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on its 
impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, 
consideration will be given to any 
written (a signed original and 8 copies) 
or electronic comments that are 
submitted timely to the IRS. The IRS 
and Treasury request comments on the 
clarity of the proposed rules and how 
they can be made easier to understand. 
All comments will be available for 
public inspection and copying. A public 
hearing will be scheduled if requested 
in writing by any person that timely 
submits written comments. If a public 
hearing is scheduled, notice of the date, 
time, and place for the public hearing 
will be published in the Federal 
Register. 

Drafting Information 
The principal authors of these 

proposed regulations are R. Lisa Mojiri-
Azad and Stacey Grundman of the 
Office of the Division Counsel/Associate 
Chief Counsel (Tax Exempt and 
Government Entities). However, other 
personnel from the IRS and Treasury 
participated in the development of these 
regulations.

List of Subjects in 26 CFR Part 1 
Income taxes, Reporting and 

recordkeeping requirements.

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is 
proposed to be amended as follows:

PART 1—INCOME TAXES 

Paragraph 1. The authority citation 
for part 1 is amended by removing the 
entry for §§ 1.410(b)–2 through 
1.410(b)–10 and adding entries in 
numerical order to read, in part, as 
follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.410(b)–2 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–3 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–4 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–5 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–6 also issued under 26 
U.S.C. 410(b)(6) and section 664 of the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001 (Public Law 107–
16, 115 Stat. 38). 

Section 1.410(b)–7 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–8 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–9 also issued under 26 
U.S.C. 410(b)(6). 

Section 1.410(b)–10 also issued under 26 
U.S.C. 410(b)(6).* * *

Par. 2. Section 1.410(b)–0, table of 
contents, the entry for 1.410(b)–6 is 
amended by: 

1. Revising the paragraph heading for 
1.410(b)–6(g). 

2. Adding paragraph headings for 
1.410(b)–6(g)(1) and (g)(2). 

The revision and additions read as 
follows:

§ 1.410(b)–0 Table of contents.

* * * * *

§ 1.410(b)–6 Excludable employees.

* * * * *
(g) Employees of certain governmental or 

tax-exempt entities. 
(1) Employees of governmental entities. 
(2) Employees of tax-exempt entities.

* * * * *
Par. 3. In § 1.410(b)–6, paragraph (g) 

is revised to read as follows:

§ 1.410(b)–6 Excludable employees.

* * * * *
(g) Employees of certain governmental 

or tax-exempt entities. For purposes of 
testing either a section 401(k) plan or a 
section 401(m) plan that is provided 
under the same general arrangement as 
a section 401(k) plan, an employer may 
treat as excludable those employees 
described in paragraphs (g)(1) and (2) of 
this section. 

(1) Employees of governmental 
entities. Employees of governmental 
entities who are precluded from being 
eligible employees under a section 
401(k) plan by reason of section 
401(k)(4)(B)(ii) may be treated as 
excludable employees if more than 95 
percent of the employees of the 
employer who are not precluded from 
being eligible employees by section 
401(k)(4)(B)(ii) benefit under the plan 
for the plan year. 

(2) Employees of tax-exempt entities. 
Employees of a tax-exempt organization 
described in section 501(c)(3) who are 
eligible to make salary reduction 
contributions under a section 403(b) 
plan may be treated as excludable 
employees if — 

(i) No employee of the organization is 
eligible to participate in the section 
401(k) or section 401(m) plan; and 

(ii) At least 95 percent of the 
employees of the employer who are not 
employees of the organization are 
eligible to participate in the section 
401(k) or section 401(m) plan.
* * * * *

Mark E. Mathews, 
Deputy Commissioner for Services and 
Enforcement.
[FR Doc. 04–5903 Filed 3–15–04; 8:45 am] 
BILLING CODE 4830–01–P
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1 Memorandum, ‘‘Policy Guidance on the Use of 
MOBILE6 for SIP Development and Transportation 
Conformity,’’ issued January 18, 2002. A copy of 
this memorandum can be found on EPA’s Web site 
at http://www.epa.gov/otaq/transp/traqconf.htm.

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[PA213–4026, FRL–7636–5] 

Approval and Promulgation of 
Implementation Plans; Pennsylvania; 
Revision to the Rate of Progress Plan 
for the 1-Hour Ozone Standard for the 
Pennsylvania Portion of the 
Philadelphia Area

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve 
a revision to the Pennsylvania State 
Implementation Plan (SIP). Specifically, 
EPA is proposing approval of the 
revised mobile emission inventories and 
2005 motor vehicle emissions budgets 
(MVEBs) which have been developed 
using MOBILE6, an updated model for 
calculating mobile emissions of ozone 
precursors. These inventories and 
MVEBs are part of the Rate of Progress 
(ROP) plan approved for the 
Pennsylvania portion of the 
Philadelphia-Wilmington-Trenton 
severe 1-Hour ozone nonattainment area 
(the Philadelphia area). The intended 
effect of this action is to approve a SIP 
revision that will better enable the 
Commonwealth of Pennsylvania to 
continue to plan for attainment of the 1-
Hour national ambient air quality 
standard (NAAQS) for ozone in the 
Pennsylvania portion of the 
Philadelphia area. This action is being 
taken under the Clean Air Act.
DATES: Written comments must be 
received on or before April 15, 2004.
ADDRESSES: Comments may be 
submitted either by mail or 
electronically. Written comments 
should be mailed to Martin T. Kotsch, 
Energy, Radiation and Indoor 
Environment, Mail Code 3AP23, U.S. 
Environmental Protection Agency, 

Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103. 
Electronic comments should be sent 
either to Kotsch.Martin@epa.gov or to 
http://www.regulations.gov, which is an 
alternative method for submitting 
electronic comments to EPA. To submit 
comments, please follow the detailed 
instructions described in part III of the 
SUPPLEMENTARY INFORMATION section. 
Copies of the documents relevant to this 
action are available for public 
inspection during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania, 19103, and 
the Pennsylvania Department of 
Environmental Protection, Bureau of Air 
Quality Control, P.O. Box 8468, 400 
Market Street, Harrisburg, Pennsylvania 
17105.
FOR FURTHER INFORMATION CONTACT: 
Martin T. Kotsch, Energy, Radiation and 
Indoor Environment Branch, U.S. 
Environmental Protection Agency, 1650 
Arch Street, Mail Code 3AP23, 
Philadelphia, Pennsylvania 19103–
20209, (215) 814–3335, or by e-mail at 
Kotsch.Martin@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background 
The MOBILE model is an EPA 

emissions factor model for estimating 
pollution from on-road motor vehicles. 
The MOBILE model calculates 
emissions of volatile organic 
compounds (VOCs), nitrogen oxides 
(NOX) and carbon monoxide (CO) from 
passenger cars, motorcycles, buses, and 
light-duty and heavy-duty trucks. The 
model accounts for emission factors 
such as changes in vehicle emission 
standards, changes in vehicle 
populations and activity, and variation 
in local conditions such as temperature, 
humidity, fuel quality, and air quality 
programs. The MOBILE model is used to 
calculate current and future inventories 
of motor vehicle emissions at the 

national and local levels. Inventories 
based on MOBILE are also used to meet 
the Federal Clean Air Act’s SIP and 
transportation conformity requirements. 

The MOBILE model was first 
developed in 1978. It has been updated 
many times to reflect changes in the 
vehicle fleet and fuels, to incorporate 
EPA’s growing understanding of vehicle 
emissions, and to cover new emissions 
regulations and modeling needs. EPA 
officially released the MOBILE6 motor 
vehicle emissions factor model on 
January 29, 2002 (67 FR 4254). Although 
some minor updates were made in 1996 
with the release of MOBILE5b, the 
MOBILE6 version of the model is its 
first major revision since MOBILE5a 
was released in 1993. 

II. Summary of the SIP Revisions and 
EPA’s Evaluation 

A. The Revised Emission Inventories 

On January 9, 2004, the 
Commonwealth of Pennsylvania 
submitted proposed SIP revisions, and 
requested that EPA parallel process its 
approval of those SIP revisions 
concurrent with the state’s process for 
amending its SIP. These proposed SIP 
revisions revise the 1990 and 2005 
motor vehicle emissions inventories and 
the 2005 motor vehicle emissions 
budgets using the MOBILE6 model. The 
January 9, 2004, submittal demonstrates 
that the new levels of motor vehicle 
emissions calculated using MOBILE6 
continue to demonstrate ROP for the 1-
Hour ozone NAAQS for the 
Pennsylvania portion of the 
Philadelphia area for the year 2005. 

Table 1 summarizes the revised motor 
vehicle emissions inventories area in 
tons per summer day (tpd). These 
revised inventories were developed 
using the latest planning assumptions, 
including 2002 vehicle registration data, 
vehicle miles traveled (VMT), speeds, 
fleet mix, and SIP control measures.

TABLE 1.—REVISED MOTOR VEHICLE EMISSIONS INVENTORIES 

Nonattainment Area 

1990 2005 

VOC
(tpd) 

NOX
(tpd) 

VOC
(tpd) 

NOX
(tpd) 

Pennsylvania Portion of the Philadelphia Area ............................................................................... 239.95 252.93 79.69 144.73 

EPA has articulated its policy 
regarding the use of MOBILE6 in SIP 
development in its ‘‘Policy Guidance on 
the Use of MOBILE6 for SIP 
Development and Transportation 

Conformity.’’ 1 Consistent with this 
policy guidance, the Commonwealth of 

Pennsylvania’s January 9, 2004, 
submittal includes a relative reduction 
comparison to show that its 1-Hour 
Ozone ROP Plan continues to 
demonstrate ROP for attainment using 
revised MOBILE6 inventories for its 
portion of the Philadelphia area. The 
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